CHJGAH ALASKA OCRP.
| BLA 96- 23 Deci ded January 21, 1999

Appeal froma Decision of the Alaska Sate fice, Bureau of Land
Managenent, rejecting Native historical place selection application
AA-11055.

Afirned.

1. Aaska Native Qains Settlenment Act: (onveyances:
Genetery Stes and Hstorical Haces

A BLMdecision rejecting a Native historical place

sel ection application filed pursuant to section

14(h) (1) of the Alaska Native dains Settlenent Act, as
anended, 43 US C § 1613(h)(1) (1994), wll be
affirnmed where the applicant fails to establish, by a
preponderance of the evidence, that the site qualifies
as an historical place.

APPEARANCES.  Peter @ annini, Esg., Chugach A aska Gorporation, Anchorage,
A aska, for the Chugach Al aska Gorporation; Maria C Lisowski, Esg., dfice
of the General Qounsel, US Departnent of Agriculture, Juneau, A aska, for
the US Forest Service; Joseph D Darnell, Esg., dfice of the Regional
Solicitor, US Departnent of the Interior, Anchorage, A aska, for the
Bureau of Land Managenent and Bureau of Indian Affairs.

(PN ON BY ADM N STRATI VE JUDEE KELLY

The Chugach A aska Qorporation (Chugach), has appeal ed froma
Septenter 1, 1995, Decision of the Alaska Sate Gfice, Bureau of Land
Managenent (BLM), rejecting its Native historical place sel ection
appl i cation, AA11055, for the Deer Gove Sunmer M| lage site (the site),
filed pursuant to section 14(h)(1) of the A aska Native dains Settlenent
Act (ANCY), as anended, 43 US C § 1613(h)(1) (1994). Briefing has been
conpl eted and 1 ncl udes Chugach's S atenent of Reasons (SR, an Answer and
a Suppl enent to Record filed by the Bureau of Indian Aifairs (BIA and BLM
and Chugach’' s response to the Suppl enent to Record.

Inits application, Chugach described the site as conprising 80 acres
of land in the protracted fractional SE/sec. 13, T. 17 S, R 9 W, Qopper
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Rver Mridian, Alaska. The site is |ocated at Deer Gove on the nort hwes-
tern shore of Hnchinbrook Island, in Prince WlliamSound. Al of the
Il and sought is wthin the Chugach National Forest, and thus under the
jurisdiction of the US Forest Service, US Departnent of Agriculture.

Chugach asserted that the site had been used historically by Natives
fromthe village of Nuchek as a summer village to collect and process
salnon, and as a travel canp when bad weat her prohibited travel through the
H nchi nbrook entrance to Nuchek. Chugach noted that Native el ders recal | ed
the site included a snokehouse, and stated that archaeol ogi cal excavation
shoul d I ead to refined understandi ng of seasonal travel, site use patterns,
and variations of snokehouse structures in the Chugach region.

The BIA together with the Gooperative Park Sudies Lhit (CP)),
Lhi versity of Al aska (acting on behalf of the National Park Service),
examned the site on July 12, 1979. Two BIAfield investigators,
acconpani ed by a (PSU ant hropol ogi st, initially perforned a transected
archaeol ogi cal survey of the entire site. (BIAReport at 7.) The
examners reported that they "were unable to find any traces of a village."
Id. The examiners al so interviewed several know edgeabl e | ocal Nati ves,
and reported: "Qne resident stated that * * * he did not think that the
site was used by the peopl e fromNichek * * *.  Another resident stated
that the site nay have been used as a fish canp but he was not certain.”
(BPA Report at 21.) Hnally, in establishing the boundaries of the site to
include the area of possible use, the examners surveyed the site, reducing
its areato 11.2 acres. (BIAReport at 7.)

n Decenber 28, 1981, BIAissued a Certificate of Ineligibility for
the site for the foll ow ng reasons:

1. Extensive field investigations by Bl A ANCSA per sonnel
failed to find any evi dence supporting the claimof a historical
site.

2. Interviews wth know edgeabl e Native informants fail ed
to produce corroborative evidence of the existence of the site.

3. The site does not neet the criteria for a historic site
as specified in 43 R 2653.0-5(b) and 43 OR 2653.5(d), et seg.

(BPA Report at B) Followng BIA's certification of ineligibility, Chugach
conducted its own investigation of the site during the sumnmer of 1993, and
advised BIA of its findings by letter of April 6, 1994. Enclosed in that
letter was an anendnent splitting the tract of |and covered by the original
description into two parcel s, which were separated by less than /4 mle.
Chugach noved its original tract /4 mle to the north, still next to Deer
(Qove, to enconpass a band of over 100 ol d cultural | y-nodified trees, which
stretched al ong the shore of Deer Qove which it had di scovered in 1993.
Chugach’' s ot her parcel covered entirely newland just north of Deer
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Qove. This land, called Tangi rnantuag, was reported to have been a travel
canp and snokehouse site, also found in 1993 to enconpass over 150 ol d
cultural ly-nodi fied trees.

Subsequent |y, on My 3-4, 1995, eight Bl Ainvestigators agai n exam ned
the site as defined in Chugach's original application, and as described in
the anendment. (Report of Reinvestigation (Report) at 2.) The examners
confirned the presence of about 40 scarred trees wthin and extendi ng
beyond the boundaries of the original tract. They al so conducted
subsurface testing wthin the tract, digging four small pits, but found no
cultural remains, although they dug down to beach gravel. However, they did
count nore than 325 "aboriginally scarred trees * * * during an extensive
foot traverse around the shore of Deer Gove." Id. Additional subsurface
testing in the anended area to the north uncovered no cultural renains, but
di scl osed a | ayer of charcoal at two different depths, which BIA attributed
to forest fires. By letter dated March 12, 1996, Bl A provi ded a copy of
its Report to Chugach, indicating that the eligibility status of the site
renai ned unchanged. A copy of the letter and the Report were sent to BLM

Relying on BIA's Decenbber 28, 1991, certification, BLMrendered its
Sept entber 1995 Deci si on rej ecting Chugach's sel ection applicationinits
entirety. Chugach tinely appeal ed t herefrom

n appeal , Chugach asks that the Board reverse BLMs Deci sion, or set
asi de the Decision and remand the case to BLMfor further consideration and
i nvesti gation.

[1] Section 14(h)(1) of ANCSA authorizes the Secretary of the
Interior to "wthdraw and convey to the appropriate Regional Corporation
fee titleto existing * * * historical places.” 43 US C § 1613(h)(21)
(1994). Inplenenting regul ati ons define an historical place as "a
di stingui shabl e tract of land or area upon which occurred a significant
Native historical event, which is inportantly associated wth Native
historical or cultural events or persons, or which was subject to sustained
historical Native activity." 43 CF. R 8 2653.0-5(b). The regul ations
further provide that in determning the eligibility of a site as an
hi storical place,

the quality of significance in Native history or culture shall be
considered to be present in places that possess integrity of

| ocation, design, setting, materials, worknanship, feeling and
associ ati on, and:

(1) That are associated wth events that have nade a
significant contribution to the history of A askan I|ndi ans,
Eskinos or Aleuts, or

(2) That are associated with the |ives of persons
significant in the past of A askan Indians, Eskinos or Aleuts, or
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(3) That possess outstandi ng and denonstrabl y enduring
synbolic value in the traditions and cultural beliefs and
practices of A askan Indians, Eskinos or Aeuts, or

(4) That enbody the distinctive characteristics of a type,
period, or nethod of construction, or that represent the work of
a nmaster, or that possess high artistic val ues, or

(5) That have yielded, or are denonstrably likely to yield
information inportant in prehistory or history.

43 CF.R § 2653.5(d)

As the party chal l enging BLM's Deci si on, Chugach has the burden to
prove, by a preponderance of the evidence, that the Decision was in error.
See Chugach Al aska Gorp., 142 | BLA 387, 391 (1998); Antna, Inc., 137 IBLA
111, 113 (1996) and cases cited.

Inits SOR Chugach argues BLMs Decision "failed to consider or even
nention the evi dence uncovered in the 1993 Chugach survey and the 1995 B A
reinvestigation of the site.” (SRat 15.) Chugach al so asserts that
BLMs Decision failed to adjudicate its 1994 anendnent .

As to Chugach's 1993 survey and 1994 anendnent, the record shows that
the lands identified in the anendnent were, in fact, examned by Bl A
investigators during their My 1995 reinvestigation, and that their Report
consi dered Chugach's findings inits 1993 survey. (Report at 2.)
Mbreover, Bl A sent a copy of the Report to BLMby letter of March 12, 1996,
advising that it had el ected not to change its earlier finding that the
site was not an historic place. Wiile BLMrecei ved the Report after it had
issued its 1995 Decision, it had the option of vacating its Decision based
on the Report, but elected not to do so. Uhder these circunstances, we
concl ude that evidence fromthe 1993 and 1995 investigations of the site,
along wth Chugach’'s 1994 anendnent, were adequatel y consi dered by BLM

Chugach has not shown, by a preponderance of the evidence, that the
site qualifies under 43 CF.R 8§ 2653.0-5(b) as the site of a "significant
Native historical event.” Even assuming that Natives inhabited the instant
site on a seasonal basis, there is no evidence that any events occurred at
that particular site which nade a "significant contribution" to Native
history. 43 CF.R 8 2563.5(d)(1). Wile the site was the | ocation of
Native traditional culture prior to the Russian influence, and contains
cultural ly-nodi fied trees, Chugach has not shown that the site is of
particul ar historical or cultural significance when conpared to other sites
inthe Prince WlliamSound area. See Ahtna, Inc., 137 IBLA 111, 114-15
(1996) .

Thus, we concl ude that Chugach has not carried its burden to
denonstrate an essential connection between an event or events of specific
historical or cultural significance and the particul ar tract of |and at
issue here. See Chugach A aska Gorp., 143 | BLA 127, 132 (1998).
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Nor has Chugach net its burden of proof in showng that the site "is
inportantly associated wth Native historical or cultural events or
persons.” 43 CF. R 8 2653.0-5(b). Chugach has not denmonstrated that the
site was associated wth the lives of any persons "significant" in the
Native past or that it possesses "outstandi ng and denonstrably enduring
synbolic value" in Native traditions and cultural beliefs and practi ces.
43 CF.R 8§ 2563.5(d)(2) and (3). It is not sufficient that the site
provides a "neaningful link tothe past." (SR at 12.) Mreover, Chugach
has not shown that the site has yielded or is denonstrably likely to yield
"information inportant in [the] prehistory or history" of the A aska
Natives. 43 CF.R § 2653.5(d)(5). Regulation 43 CF. R § 2653.5(d)
provides that significance wll be considered present "in places * * *
[t]hat have yielded, or are denonstrably likely to yield,” 1nportant
information. (Ephasis added.) Thus, Chugach nust showthat the site
itself has yielded or is denonstrably likely to yield inportant
information. Wiile the site has yielded a nunber of culturally-nodified
trees, there is nothing to indicate that these trees have provi ded any
information inportant to understanding the history or prehistory of the
A aska Natives. 43 CF.R 8 2653.5(d)(5). MNor is there any evidence t hat
the site is, for any reason, "denonstrably likely" to do so in the future.

Id.; see Ahtna, Inc., 137 IBLA at 115.

The remaining issue in this case is whether the site was the situs of
"sustained historical Native activity." 43 CF.R 8§ 2653.0-5(b). Chugach
argues that the site's geographic location nade it a particularly inportant
site because "Deer (ove is one of few safe harbors offering a place to |and
a kayak and seek protection fromthe violent wnd and ocean.” (S(Rat 3.)

Chugach asserts that the site "al so supported sustai ned activity and
habitation as Native famlies returned seasonal |y, year after year,
continuing the pul se and rhythmof their subsistence culture.” (SRat 9.)

Chugach argues that the culturally-nodified trees on the site "signify a
| ongst andi ng and si gni ficant connection between a peopl e and a pl ace whi ch
transcends nere subsi stence activities alone.” 1d.

There is no evidence that the specific site was the | ocation of a
Native village or subject to sustained human habitation. Both BIA and CGPSU
reported that they could find no trace of a Native village anywhere wthin
the site in 1979. (BIA Report at 7, 21.) Wiile charcoal, whi ch Chugach
attributes to the snokehouse, was unearthed by subsurface testing on the
anended area to the north, the BIAinvestigators determned that the
charcoal "appeared to derive fromforest fires." (Report at 3.)

Further, despite an extensive survey and subsurface testing in 1995,
BIAdid not find any buried cultural remains or |ag deposits. (Report at
2-3, 5.) At best, all of the examnations by Chugach, BIA and CPUin
1979, 1993, and especial |y 1995 have reveal ed the presence of about 40 ol d
culturally-nodi fied trees wthin and extendi ng beyond the boundaries of the
site. (BIAReport at 7; Report at 2.) Wiile BIA determned that the 40
trees were evidence of historic Native use, it did not conclude that this
was evi dence of sustained historical Native activity.
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Ve note that BIA concluded in its 1995 Report that the continuous band
of culturally-nodified trees al ong the shore of Deer Gove and the unnaned
cove to the north, together with the fact that the coves recei ved annual
sal non runs and were close to the Native village of Nuchek, nmade it "al nost
certain that undi scovered sites exist somewhere in the vicinity" of the two
coves. (Supplenental SCRat 2 (quoting Report at 5).) However, BIAdid
not conclude that the instant site, or even the area immediately to the
north, was the |ocation of such a pl ace.

Thus, Chugach has failed to establish, by a preponderance of the
evidence, that the instant site was the situs of any sustained historical
activity, either permanent or seasonal, by A aska Natives, as required by
43 CF.R 8§ 2653.0-5(b). See Chugach Al aska Qorp., 142 |BLA 273, 275, 277
(1998).

V¢ therefore conclude that BLMproperly rejected Chugach's Native
hi storical place selection application, AA11055, for the Deer Cove Sunmer
Mllage site, and that its Decision nust be affirned.

To the extent Chugach has rai sed argunents whi ch we have not
specifical |l y addressed herein, they have been consi dered and rej ect ed.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

John H Kelly
Admini strative Judge

| concur:

C Randall Gant, Jr.
Admini strative Judge
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